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	ABSTRACT 
This study aims to examine the regulatory vacuum of the mechanism for the implementation of judicial pardon which has been materially recognized in Article 54 paragraph (2) of the Criminal Code (KUHP) in 2023. Judicial pardon is a form of modern punishment innovation purpose that represents a paradigm shift from a retributive approach towards substantive justice, by providing space for judges not to impose punishment on perpetrators who are proven guilty in certain circumstances. This research uses normative juridical method with statutory approach and contemporary criminal law concept. There are two main problem formulations analyzed, namely: (1) what is the position and scope of judicial pardon in the national punishment system; and (2) whether the current Indonesian criminal law system has provided an adequate normative basis for its legitimate and accountable implementation. The results showed that normatively, judicial pardon reflects the spirit of renewal of Indonesian criminal law towards a more humanistic system. However, the lack of formal mechanisms in KUHAP and technical implementation guidelines from judicial institutions has caused this norm to be in a non-self-executing position. Thus, regulative harmonization and institutional policies are needed so that the applicability of judicial pardon is not symbolic, but operational in judicial practice.
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INTRODUCTION
 

The enactment of Law No. 1 of 2023 on the Criminal Code (hereinafter referred to as the 2023 Criminal Code) marks the beginning of a transitional phase in the process of shifting the paradigm of Indonesia’s current criminal justice systems. This process signals the serious efforts of the government and the state to reform the national criminal law, which is based on Dutch colonial heritage and it ss considered irrelevant to the development of Indonesian society’s values. One of the hallmarks of this reform is the shift in the orientation of punishment from retribution to an approach that emphasizes corrective, humanistic, and proportional justice. This change in the characteristics of punishment is reflected in various new provision recognizing the role of judges in considering certain conditions that may be grounds for not imposing punishment, even if the defendant is found guilty. Article 54 paragraph 92) of the 2023 Criminal Code provides a normative basis for the practice of judicial pardon in judicial clemency. 
Judicial pardon is a new form of judicial authority that marks a shift in values in the criminal justice process in Indonesia. This mechanism gives judges the authority to uphold substantive justice by considering the complexity of personal and social circumstances and the consequences of punishment for offenders. Through the concept of judicial pardon, criminal law in Indonesia has begun to accommodate the view that punishment is not the only punishment or automatic reaction (ultimum remedium) to every criminal act.[1] Instead, this concept reflects a push towards a more adaptive and contextual criminal justice system that considers the benefits and social impact of a criminal verdict handed down by a judge. Therefore the existence of judicial pardon strengthens the capacity of the criminal justice system to act proportionally and humanely in line with the direction of national legal reform.[2]
Judicial pardon can be described as an innovation in the national criminal law that reflects the phylosofical changed of punishment from commonly sense as retribution action become the collective and restorative action, which is create the social reintegration, protection of human rights and efficiency in the criminal justice system.[3] In the context of modern criminal law, judicial pardon can be seen as an important instrument to decrease the excessive criminalization or overcriminalization. The phenomenon overcriminalization occurs when the legal system processes over the capacity of cases which actually can be resolved through a non-punitif approaches, especially for minor offenses such as social violations or offenders with certain backgrounds such as youth, under economic conditions, or psychosocial pressures. [4] By providing space for judges to evaluate the social impact of punishment, judicial pardons serve as a filtering mechanism that aims to maintain a balance between legal certainty and substantive justice.
Several cases prove the need for progressive measures in criminal law enforcement to reduce criminal law inequality, especially against vulnerable groups. First, there is the case of a teenager from Madura, named Irfan Bahri, who was named a suspects in the murder of a mugger who had stolen his valuable and attacked Irfan with a sharp weapon. Second, the case of Asyani, a middle-aged woman from Situbondo who has sentenced to one year in prison and fined Rp500 million for allegedly stealing teak wood belonging to Perhutani, which she claimed came from her own land. Due to Asyani’s inability to prove the origin of the stolen wood, the judge sentenced her to prison. Third, the case of Valencya, a mother in Karawang who was charged with domestic violence in the form of psychological abuse against her husband, who was often drunk and did not come home for six month. Valencya’s husband then filed a report with the police and the prosecutor charged Valencya with one year in prison. Fourth, Grandpa Harso Taruno, a 63-year old farmer from Yogyakarta who was accused of destroying the forest for cutting down trees in a wildlife reserve. As a result, the grandfather was detained for two months and fined Rp.400.000,-. There are many other similar cases that show that the criminal justice process is still based on retribution and retributive justice, which is imposing punishment without considering the elements of justice and humanity that should also be taken into account in sentencing. 
The existence of judicial pardon in the 2023 Criminal Code is a progressive step in the reform of the criminal justice system. In material terms, the concept of judicial pardon is regulated in Article 54 paragraph (2) of the 2023 Criminal Code, but the position of this concept in criminal law is still weak and raises legal issues because it is not supported by mechanisms between the 2023 Criminal Code and the Criminal Procedure Code (hereinafter referred to as KUHAP). To date, the KUHAP as the applicable criminal procedure law, does not provide a formal mechanism that allow judges to issue non-punitive verdicts based on judicial pardon. The KUHAP does not recognize a specific classification for verdicts that acquit defendants of criminal charges even though they have been proven guilty, other than verdict of acquittal (vrijspraak), dismissal of all legal charges (onslag van recht vervolgin) and ordinary criminal verdicts. The KUHAP also does not regulated how provisions regarding the reading of indictments, defense notes, and verdicts are still framed in a binary framework: guilty or not guilty, sentenced or acquitted. Furthermore, the conditions and legal force of a decision granting a judicial pardon are not yet regulated. This has the potential to lead to uncontrolled abuse of authority and shows that judicial pardons are not yet functionally integrated into the Indonesian criminal procedure system and remain only at the declarative level.
Furthermore, the Criminal Procedure Code does not contain procedures governing the parameters, criteria, or stages by which judges can decide not to impose punishment based on moral, social, or psychological considerations commonly used in judicial pardons. The absence of such norms not only makes it difficult for law enforcement officials to apply the provisions of Article 54 paragraph (2) of the Criminal Code, but also obscures the legitimacy of judges' decisions based solely on judicial discretion without the support of clear and measurable procedural mechanisms. This condition creates the risk of inconsistent judicial practices, legal uncertainty, and even the potential to reduce public trust in the criminal justice system itself. Thus, judicial pardon can become an “empty” norm if it is not immediately supported by a renewal of the procedural law system that accommodates its implementation through legitimate and accountable mechanisms. The disharmony between the substance of the Criminal Code and the procedural system in the Criminal Procedure Code also has a direct impact on judicial practice and the guarantee of justice for the parties. When judicial pardon is applied without a clear procedural mechanism, issues arise regarding the standard of proof, the position of the public prosecutor, and the defendant's right to obtain clarity on a decision that does not impose a criminal penalty. 
The absence of provisions on judicial pardons in the Criminal Procedure Code can  raise doubts about the principle of legal certainty, the lack of transparency and accountability of judges in deciding cases involving judicial pardons, and, furthermore, open the door to abuse of discretion that cannot be objectively tested. In addition, the absence of provisions on judicial pardon in the Criminal Procedure Code also has the potential to cause judges to be reluctant to use this authority for fear of being considered to have deviated from formal rules or because technical guidelines are not yet available. There is concern that judicial pardon, which is ideally a tool to strengthen substantive justice, has the potential to become a source of new inequality in the criminal justice system if it is not immediately supported by a comprehensive and comprehensive procedural legal framework.  Therefore, synchronization between the 2023 Criminal Code, the Criminal Procedure Code, and implementing regulations such as the Supreme Court Technical Guidelines is necessary so that judicial pardons can be carried out legitimately and accountably without causing ambiguity in judicial practice.
Previous studies that also analyzed the mechanism of judicial pardon include, first, a journal article written by Mahraen in 2023 in the IURIS NOTITIA Journal entitled “Judicial Pardon in the Development of Indonesian Criminal Law” with a research focus on examining the philosophical basis and potential application of judicial pardon as an alternative decision in minor criminal cases, taking into account the values of justice and humanity.[5]  The second is a journal article by Fikri Ariyad and Athoillah Islami in 2022 in the HUNILA Journal entitled "Judicial Pardon in Indonesian Criminal Law: The Pancasila Philosophical Perspective," which focuses on analyzing the concept of judicial pardon through the lens of Pancasila values such as humanity and justice, as well as its implications for the renewal of national criminal law.[6] These two state-of-the-art references have a different ideological basis from this study because this scientific journal article focuses on examining the urgency of harmonizing the provisions of Article 54 paragraph (2) of the 2023 Criminal Code, which regulates judicial pardon, with the Criminal Procedure Code as a formal rule that explicitly regulates the supporting mechanisms for the application of non-punitive decisions. This scientific journal will focus on institutional design and the reconstruction of the criminal procedure system that enables the legitimate and accountable application of judicial pardon.
In view of these normative and practical issues, it is important to conduct an in-depth study of the position of judicial pardon in the Indonesian criminal justice system, particularly in relation to the need for harmonization between the 2023 Criminal Code and the Criminal Procedure Code. This lack of harmony not only reflects the weakness of integrated legislative design, but also indicates a gap between the vision of criminal law reform and the procedural law instruments that should support it. Therefore, this study is relevant and urgent, not only as an academic effort to understand the configuration of modern Indonesian criminal law, but also as a conceptual contribution to strengthening the legitimacy and accountability of judicial decisions within the framework of the national criminal justice system. In this context, this study aims to answer how judicial pardons are positioned in the punishment system according to the 2023 Criminal Code, and to what extent the current criminal law system has provided a normative basis for its legitimate and accountable application.
Referring to the background described above, the author considers it is important to compile a scientific article entitled “HARMONIZATION OF JUDICIAL PARDON IN THE 2023 CRIMINAL CODE AND CRIMINAL PROCEDURE CODE: NORMATIVE CRITICISM OF THE DESIGN OF INDONESIA’S MODERN PENAL SYSTEM “ with the aim of examining and analyzing two issues; (1) what is the position and scope of judicial pardon in the criminal justice system based on Law Number 1 of 2023 or the 2023 Criminal Code ?; and (2) does the current criminal justice system provide a normative basis for the legitimate and accountable implementation of judicial pardon?

METHODS 
This scientific article uses a normative legal research approach as its main method. This approach is carried out through an in-depth literature study of legislation, as well as an examination of legal norms, basic principles, and expert opinions used in legal science.[7] The literature review was conducted with the aim of examining the specific issue of legal vacuum in the regulation of the judicial pardon mechanism in the Indonesian criminal justice system.
The results of this study are compiled in a descriptive analytical manner, which aims to explain and examine in depth various legal norms and theories derived from relevant legal materials.[8]  In particular, it relates to the issue of regulating the implementation mechanism of judicial pardon, which has been materially recognized in the 2023 Criminal Code as a form of substantive and restorative justice, in order to draw a conclusion. A literature study method was used to obtain the data used in this study. The analysis method began with several primary legal sources, namely a number of relevant laws and regulations such as Law Number 1 of 2023 concerning the Criminal Code and Law Number 8 of 1981 concerning the Criminal Procedure Code. The secondary legal sources are scientific articles, journals, and books on capital market crimes.
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3.1 The Position and Scope of Judicial Pardon in The Criminal Justice System Based on Law No. 1 of 2023 or The 2023 Criminal Code
The evolution of Indonesia's modern criminal justice system has resulted in the existence of a criminal justice system that is no longer based solely on the principle of retribution but has developed towards corrective, preventive, and restorative functions. This shift in the concept of punishment in modern criminal law has also changed the purpose of punishment, which was originally to impose penalties but has now shifted to the goal of restoring victims, perpetrators, and the social order that has been disrupted by a criminal act. This means that punishment in modern criminal law requires the creation of justice and restoration for all aspects involved, especially the perpetrators and victims. To achieve the objectives of punishment in modern criminal law, flexibility is needed in the process of punishment or sentencing. One way to achieve this objective is through non-punitive alternatives, which are important to regulate in order to align judicial decisions with substantive values of justice.
One of the alternative non-punishment concepts currently developing in Indonesia's modern criminal justice system is the concept of judicial pardon. Conceptually, judicial pardon can be defined as an act of forgiveness granted by a judge to a defendant who has been proven guilty in court, but for certain humanitarian, social, or moral reasons, the judge decides not to impose a sentence.[9] In criminal law doctrine, judicial pardon is a form of judicial discretion in the context of imposing sanctions, based on the assessment that punishment is not always the only way to achieve justice. The theoretical basis of judicial pardon can be traced back to the thinking of H.L.A. Hart, who distinguished between “rule of recognition” and “discretionary justice” in legal practice.[10]  Hart emphasized that in modern legal systems, in addition to standard rules, there is also room for discretion given to law enforcers, especially judges, to apply the law contextually in order to achieve substantive justice. Judicial pardon is also in line with the principle of individualization of punishment, which is the principle that punishment should not be imposed technically without considering the character, background, and motives of the perpetrator.[11]
The development of modern criminal law thinking has undergone a paradigm shift towards rehabilitative and restorative models, which place greater emphasis on restoring social conditions, balancing the interests of perpetrators and victims, and reintegrating defendants into society. Judicial pardons have emerged as one tangible manifestation of this change. By giving judges the discretion to determine that punishment is not the best option in every case, especially when the crime was committed under extraordinary mitigating circumstances, such as economic pressure, social self-defense, or as a result of power imbalances. From the perspective of substantive justice, which places greater emphasis on actual values of justice than on procedural compliance, judicial pardon serves as a counterbalance between legal certainty and justice. Its implementation can be a corrective instrument against overly formal and rigid application of the law, as well as an expression of the active role of judges as guardians of the morality of the judicial system.[12]
The emergence of the concept of judicial pardon in Article 54 paragraph (2) of the 2023 Criminal Code introduces a mechanism that was previously unknown in the Old Criminal Code. The wording of the article broadly states that judges have the option to impose or not impose punishment on perpetrators of criminal acts based on factors related to justice and humanity. The formulation of the article reflects the recognition of extraordinary situations that morally and socially negate the need to impose punishment, even though the elements of the crime have been fulfilled.
In the philosophical dimension of criminal law, judicial pardon as regulated in Article 54 paragraph (2) of the 2023 Criminal Code is intended to place substantive justice above formal legal certainty. Punishment based on formal evidence often fails to reveal the reasons why perpetrators commit crimes from a humanitarian perspective, such as social coercion, psychological pressure, or moral emergencies. It is in this context that judicial pardon  serves as a “humanitarian valve” that restores the law to its essence as a means of ensuring justice in society. This is in line with the philosophy of modern criminal law, which is not only normative and dogmatic, but also capable of responding to social and moral realities.
In legal terms, the mechanism or concept of judicial pardon is part of the judge's discretion in the sentencing process, which is guaranteed by the principle of individualization of punishment. This principle gives judges the freedom to assess not only the formal elements of a crime, but also the personality of the perpetrator, their motives, and the social consequences of their actions. The authority possessed by judges in the concept of judicial pardon must be viewed as a form of strengthening the position of judges as central actors in the criminal justice system. This means that the role of judges is not only as “mouthpieces of the law” but also as guardians of the balance between legality and substantive justice.[13]
From a sociological perspective, judicial pardons are also important in reducing the phenomenon of overcriminalization. In practice, many perpetrators of criminal acts come from weak socioeconomic backgrounds, act out of necessity, or are caught up in complex social conflicts. These factors can be seen in several examples of criminal cases, such as the cases of Nenek Minah, Nenek Asyani, Irfan, Valencya, Kakek Harso Taruno, and many other examples of criminals who come from weak social backgrounds and are imbued with values of humanity and substantive justice. Based on these factual case examples, the punishment imposed by judges has actually had counterproductive effects, such as the criminalization of poverty, increasing the burden on correctional institutions, and repeat offenses (recidivism). The phenomenon of over-criminalization has also led to an increase in the number of cases brought to court, including cases with low losses or social impact. In this context, judicial pardons serve as instruments of moral and social selection that help judges determine which cases warrant criminal punishment and which are better resolved through non-punitive approaches.[14] Thus, judicial pardon is a mechanism that supports punishment efforts with a deterrent effect and opens up space for the development of a more human-centered and adaptive punishment system.
In the Indonesian criminal justice system, judicial pardon is a normative innovation that shifts the retributive model of punishment toward a flexible and contextual model. The position of judicial pardon as part of the criminal sanction system in Indonesia has two important meanings, namely: 1) it is not acquittal due to innocence, but rather release from punishment even though the perpetrator has been proven guilty; and 2) it is not a pardon or amnesty originating from executive power, but rather a judicial action in the realm of court decisions.[15] Thus, the position of judicial pardon is that of a “nil punishment” that is granted not because there is no criminal act, but because the judge considers that punishment is not in line with the sense of justice in society.
Judicial pardons also reflect the idea that justice lies not only in the imposition of punishment, but also in the courage of the law to refrain from punishing when punishment has the potential to create new injustices.[16] Judicial pardon has an ethical function in the modern penal system; it is not a weakening of the law, but rather a strengthening of contextual justice and humanitarian values that are not always reflected in the text of the law. However, the strong normative position of judicial pardon in the 2023 Criminal Code has not been balanced with procedural support in the Criminal Procedure Code, creating difficulties in consistent and accountable implementation mechanisms. The absence of a formal mechanism in the Criminal Procedure Code creates an imbalance in the national criminal law structure and has the potential to obscure the philosophical purpose of judicial pardon. 
As a form of innovation in the objectives of punishment, judicial pardon as stated in Article 54 paragraph (2) of the 2023 Criminal Code has a strategic position in Indonesia's modern punishment system. Its position is not intended to eliminate the meaning of criminal responsibility, but rather as a legal instrument that reflects a paradigm shift from retributive punishment to a more adaptive, humanistic, and substantive punishment. Philosophically, the existence of judicial pardon is rooted in the principles of distributive justice and legal morality, where justice is not only seen from the certainty of punishment, but from the concrete context of humanity behind criminal events. Sociologically, its existence also responds to the need for a flexible and responsive punishment system to the complexity of social reality, including the need for different treatment of perpetrators of criminal acts from vulnerable groups such as economically disadvantaged communities, the elderly, or those who act in situations of duress to defend themselves. Legally, judicial pardon is a legal legitimation that provides room for judges to use their discretion in handing down non-punitive verdicts for perpetrators of criminal acts whose sentences do not exceed five years, as long as humanitarian considerations and substantive justice can be proven objectively. Thus, the scope of judicial pardon lies within the corridor of selective minor crimes, not as a form of absolute exemption from responsibility, but as a manifestation of empathy and morality in criminal law. Therefore, it can be asserted that judicial pardon is not a betrayal of the legal system, but rather enriches criminal law with a more contextual, humane approach and in line with the values of social justice. Therefore, in the future, reconstruction steps are needed in the renewal of criminal procedure law so that innovation does not stop at the symbolic level but becomes a functional instrument in realizing justice that lives in society.

3.2Does The Current Indonesian Criminal Justice System Provide a Normative Basis for The Legitimate and Accountable Implementation of Judicial Pardon
In modern criminal law systems, judicial discretion must be accommodated within a clear, limited, and accountable legal framework. This is important in order to maintain legal certainty, equality before the law, and prevent the abuse of judicial authority. Therefore, every form of special authority, including judicial pardons, requires explicit and operational normative support. In the long term, the position of judicial pardon will be largely determined by the direction of national criminal justice policy, particularly in the revision of the Criminal Procedure Code, which is still ongoing. If the revision of the Criminal Procedure Code explicitly accommodates the mechanism of judicial pardon, whether through application procedures, evaluation parameters, or the form of the verdict, then judicial pardon can become a powerful instrument of criminal justice. Conversely, without procedural law reform, the existence of judicial pardon will only be inoperative legal rhetoric. Therefore, strengthening the position of judicial pardon in the criminal justice architecture must include reformulating criminal procedural norms that support the practice of judicial pardon, developing judicial guidelines by the Supreme Court (e.g., in the form of a Supreme Court Circular Letter), and training and updating judges' perspectives on the principles of substantive justice and restorative justice.
Before examining further the Indonesian positive law system, it is necessary to first explain the meaning of legitimate and accountable in the context of law, particularly in relation to the granting of judicial pardons. Legitimate refers to the acceptance and recognition by society of the authority or power possessed by individuals, groups, or institutions to make and implement binding decisions. Legitimacy is not only related to formal legality, but also includes the moral, social, and ethical dimensions that underlie such acceptance. Several expert opinions that can be used to interpret legitimacy in the context of law include John Rawls in his work A Theory of Justice, which states that legal legitimacy depends on substantive justice.[17]  Laws are considered valid if they reflect the principles of justice agreed upon by society. Thus, legitimacy is obtained when laws are not only made procedurally, but are also morally just. Meanwhile, according to Franz Magnis Suseno, legitimacy is related to moral and social acceptance of the law.[18] A law that is legal is not necessarily legitimate if it is not supported by values of justice that are recognized by society. Thus, a criminal policy is said to be legitimate if it is based on valid and applicable legal rules (legal basis) and is in line with the principles of the rule of law. Meanwhile, accountability refers to the existence of mechanisms for responsibility, transparency, and control that ensure that judges' decisions are not arbitrary and can be reviewed through legal procedures.[19]  Accountability in the legal context is not only related to compliance with rules and regulations, but also includes moral and ethical obligations to be accountable for actions and decisions to the public and the authorities. In the context of judicial pardons, these two principles can only be realized if there is a normative and procedural framework that guarantees that the authority of judges is not only legal but also protected from potential abuse of power (abuse of discretion).[20]
From a substantive legal perspective, judicial pardons are based on Article 54 paragraph (2) of the 2023 Criminal Code, which essentially stipulates that “In the event of extraordinary circumstances such as the severity or lightness of the criminal act, personal circumstances, and circumstances at the time the act was committed, the judge may decide not to impose a sentence even if the defendant is proven guilty.” This provision gives explicit authority to judges to impose non-punitive sentences. This norm is clearly a form of recognition of judicial discretion based on substantive considerations of justice. However, this norm is still declarative and open-ended, without any explanation of how the procedure for applying this discretion (judicial pardon) is to be applied in court and how this provision relates to the process of evidence and the verdict that will be issued by the judge. Thus, although the 2023 Criminal Code has provided legal standing, it is still not sufficient to serve as a complete normative framework to guarantee the legitimacy and accountability of the implementation of judicial pardon.
One of the crucial issues in the existence of judicial pardons, as regulated in Article 54 paragraph (2) of the 2023 Criminal Code, is the disharmony between substantive criminal law and formal criminal law in the future. Although the Criminal Code explicitly recognizes the discretion of judges not to impose criminal penalties in certain circumstances that can be considered as an implementation of the substantive justice approach, the Criminal Procedure Code as criminal procedural law does not yet provide a formal mechanism that can effectively enforce this norm. In legal doctrine, the validity of a criminal norm is not only determined by the existence of a substantive legal basis, but must also be supported by an adequate procedural system (procedural guarantees). Quoting Prof. Satjipto Rahardjo, law cannot live in text, but rather in practice and its social implementation process.[21]  Therefore, a criminal norm that does not have a procedure for its application has the potential to become a non-self-executing norm or even a dead letter in judicial practice.[22]
As is well known, the provisions of Article 54 paragraph (2) of the 2023 Criminal Code are draft norms designed to open up important space in the application of the principle of ultimum remedium with a restorative approach. However, in the Criminal Procedure Code as criminal procedural law, there is no article that explicitly provides a procedure for judges to identify and assess the conditions that can be taken into consideration by judges, such as the personal background of the perpetrator, the severity of the crime, and other extraordinary circumstances for granting judicial pardon. The Criminal Procedure Code also does not provide a mechanism regarding the form of a verdict for judicial pardon even if the perpetrator of the crime is proven guilty. There are also no regulations regarding the rights of prosecutors or defendants to file objections, appeals, or cassation against verdicts declaring judicial pardon. Furthermore, the implications of execution and the legal status of defendants after verdicts without punishment have not been regulated.
In addition to the absence of technical regulations in the Criminal Procedure Code, there are currently no derivative regulations in the form of implementing regulations such as Supreme Court Regulations (PERMA), Supreme Court Circular Letters (SEMA), or Attorney General's Office or Police Regulations that technically and specifically regulate the procedures for implementing judicial pardons. If this situation is allowed to continue, it has the potential to cause the materially valid norms to lack a measurable scope of implementation, ultimately leading to legal uncertainty in their application.
A further impact is that if judicial pardons continue to be carried out without the support of the Criminal Procedure Code or other implementing instruments, the judge's decision has the potential to conflict with the principle of due process of law. In the context of an integrated criminal justice system, this has the potential to cause disharmony between law enforcement agencies. The Attorney General's Office, as the executor of criminal decisions, has no basis for executing non-punitive verdicts, while correctional institutions and the police also lose the legal basis for recording the legal status of defendants. As a result, even though judicial pardons are legally valid, their implementation does not yet have the normative prerequisites to be considered legitimate and institutionally accountable.
In the legal system theory proposed by Lawrence M Friedman, a norm is considered successful if there is continuity between legal substance, legal structure, and legal culture.[23]  Similarly, quoting Jimly Asshiddiqie, the institutional legitimacy of a norm is not only measured by its existence in law, but also by the extent to which it can be operationalized by the relevant implementing agencies.[24]  Without the support of derivative regulations, norms are merely symbolic and risk not being implemented (non-executory). This is in line with the opinion of Prof. Barda Nawawi Arief that the success of criminal law reform is not enough to stop at the conceptual and legislative aspects, but must touch on the aspects of legal structure and culture.
Based on the above description, it can be seen that the regulation regarding judicial pardon in the Indonesian criminal law system through Article 54 paragraph (2) of the 2023 Criminal Code marks a progressive step in the orientation of modern criminal punishment. However, this step is still only symbolic if it is not accompanied by institutional integration, technical guidelines, and synergy between other criminal law sub-systems. To assess Indonesia's actual position in developing this mechanism, it is important to conduct a systemic evaluation as well as a comparative study of countries that have already adopted similar principles in a mature and integrated manner.
Judicial Pardon in the 2023 Criminal Code in Indonesia currently only covers substantive aspects, but is not yet connected to legal structures and culture, such as judge training, Supreme Court guidelines, or the collective understanding of law enforcement officials regarding the concept of discretionary pardon. If a comparative study is conducted with several civil law countries that also have concepts similar to judicial pardon, this can be seen in the Dutch and German criminal systems. In the Dutch criminal law system, particularly the Dutch Criminal Code (Wetboek van Strafrecht), the discretion of judges not to impose punishment is known as the concept of “rechterlijk pardon”. One of the legal bases for this can be found in Article 9a, which states that “the judge may decide not to impose any punishment or measure, if he deems that the consequences of the offense and the personal circumstances of the offender make such imposition unnecessary.”[25] This principle has been well integrated into the criminal procedure code (Wetboek van Strafvordering), which provides a formal mechanism for prosecutors and judges to recommend or apply judicial clemency. In addition, the Netherlands has judicial guidelines that regulate indicators of exceptional circumstances, including social and psychological factors, or excessive hardship if a criminal sentence is imposed.
Meanwhile, in the German criminal justice system, the sentencing system is highly flexible based on the StGB (Strafgesetzbuch or German Criminal Code) and the StPO (Strafprozessordnung or German Code of Criminal Procedure). One instrument similar to a judicial pardon is Absehen von Strafe or waiving of punishment, as regulated in Article 60 of the StGB. In this article, judges may not impose punishment even if the defendant is proven guilty, if the damage caused is very minor, the perpetrator is truly remorseful, and there is no longer a need for punishment.[26]  Furthermore, the provisions in the StPO provide a formal mechanism to support such decisions, including the requirement to clearly record the reasons for exemption from punishment in the verdict, as well as the objective criteria established in the established jurisprudence of the Bundesgerichtshof (German Federal Court). Germany also has a system for monitoring verdicts to ensure accountability and prevent abuse of this power of pardon.
A comparison with the Netherlands and Germany shows that the successful implementation of judicial pardons is highly dependent on a supportive criminal procedure system and binding internal guidelines among judicial officials. Both countries not only recognize the discretion of judges in not imposing criminal penalties, but also provide a formal framework and concrete substantive criteria, thereby preventing abuse of authority and ensuring that substantive justice is upheld.
Based on the above conditions, it can be seen that the current Indonesian criminal law system does not yet provide an adequate normative basis for the legitimate and accountable implementation of judicial pardons. Although there is material recognition in the 2023 Criminal Code, gaps in procedural law and the absence of technical guidelines make judicial pardons more symbolic than operational. To ensure the legitimacy and accountability of the implementation of judicial pardons, the Indonesian government can follow the example of several countries that have implemented similar concepts in their criminal justice systems, such as the Netherlands and Germany. The first concrete steps that can be taken are: first, revising or adjusting the Criminal Procedure Code by inserting a judicial mechanism that regulates the process of applying judicial pardons; second, issuing technical guidelines by the Supreme Court to provide limits and standards for application; and third, consolidating law enforcement agencies so that its application does not cause differences in perception and procedural conflicts.
As a form of reform in the national criminal justice system, judicial pardon as stipulated in Article 54 paragraph (2) of the 2023 Criminal Code shows a new direction in law enforcement that is more humane and substantively fair. However, the effectiveness of this norm is still hampered by the absence of adequate implementing regulations in criminal procedure law, especially the Criminal Procedure Code, which has not been harmonized with this new concept. The gap between substantive regulations and implementation mechanisms indicates that, at this stage, judicial pardon cannot yet be practiced in a legitimate and accountable manner by law enforcement officials.
Through an evaluation of the normative framework and comparative studies with the Dutch and German legal systems, it is evident that the successful implementation of judicial pardons is largely determined by the certainty of formal mechanisms, judicial practice guidelines, and the readiness of judicial institutions. Therefore, regulatory intervention and implementing policies are needed to ensure that judicial pardons do not merely become a symbolic norm, but rather an operational corrective instrument in Indonesia's criminal justice system going forward.

CONCLUSION 
Judicial pardon in the 2023 Criminal Code was established as a representation of a new direction in the objectives of modern criminal punishment in Indonesia, which places criminal law not only as a tool but also as an adaptive and substantive corrective instrument. Its purpose is to provide discretion for judges in certain situations without eliminating the meaning of criminal responsibility, so that the principle of prudence is still required in its application. Normatively, the scope of judicial pardon is selectively limited to minor crimes with a maximum sentence of five years in prison, and is prioritized for vulnerable groups or in compelling circumstances, so that it does not apply absolutely to all types of crimes. The disharmony between the Criminal Code as the basis of substantive criminal law and the Criminal Procedure Code as formal law, coupled with the absence of technical guidelines from the Supreme Court or other judicial institutions, has the potential to render this norm ineffective, even turning it into a non-self-executing norm. To ensure the applicability and effectiveness of judicial pardon in criminal court practice, strategic steps are needed to harmonize the Criminal Code and the Criminal Procedure Code through revisions or additions to the norms in criminal procedure law that regulate the implementation mechanism in detail. It is also necessary to issue derivative guidelines that serve as judicial guidelines for judges and law enforcement officials in implementing the concept of judicial pardon.
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ABSTRACT    This study aims to examine the regulatory vacuum of the mechanism for the implementation of judicial pardon  which has been materially recognized in Article 54 paragraph (2) of the Criminal Code (KUHP) in 2023.  Judicial pardon is a form of modern punishment   innovation purpose that represents a paradigm shift from a  retributive approach towards substantive justice, by providing space for judges not to impose punishment on  perpetrators who are proven guilty in certain circumstances. This research uses normativ e juridical method  with statutory approach and contemporary criminal law concept. There are two main problem formulations  analyzed, namely: (1) what is the position and scope of judicial pardon in the national punishment system;  and (2) whether the current   Indonesian criminal law system has provided an adequate normative basis for its  legitimate and accountable implementation. The results showed that normatively, judicial pardon reflects the  spirit of renewal of Indonesian criminal law towards a more humani stic system. However, the lack of formal  mechanisms in KUHAP and technical implementation guidelines from judicial institutions has caused this  norm to be in a non - self - executing position. Thus, regulative harmonization and institutional policies are  neede d so that the applicability of judicial pardon is not symbolic, but operational in judicial practice.   Keywords:   Judicial Pardon,  The  2023   Criminal Code , Modern Criminalization, Criminal Procedure Law .  

INTRODUCTION       The enac t ment of Law No. 1 of 2023 on the Criminal Code (hereinafter re ferre d to as the 2023  Criminal Code) marks the beginning of a transitional phase in the process of shifting the paradigm of  Indonesia’s current criminal justice systems. This process signals the serious efforts of th e   government  and the state to reform the national criminal law, which is based on Dutch colonial heritage and   it s s  considered irrelevant to the development of Indonesian society’s values. One of the hallmarks of this  reform  is the shift in the orientation of punishment from retribution to an approach that emphasizes  corrective, humanistic, and proportional justice. This change in the characteristics of punishment is  reflected in various new provision recognizing the role of j udges in considering certain conditions that  may be grounds for not imposing punishment, even if the defendant is found guilty. Article 54  paragraph 92) of the 2023 Criminal Code provides a normative basis for the practice of judicial pardon  in judicial cl emency.    Judicial pardon is a new form of judicial authority that marks a shift in values in the criminal  justice process in Indonesia. This mechanism gives judges the authority to uphold substantive justice  by considering the complexity of personal and social circ umstances and the consequences of  punishment for offenders. Through the concept of judicial pardon, criminal law in Indonesia has begun  to ac c om m odate the view that punishment is not the only punishment or automatic reaction ( ultimum  remedium ) to every cri minal act. [1]   Instead, this concept reflects a push towards a more adaptive and  contextual criminal justice system that considers the benefits and social impact of a criminal verdict  handed down by a judge. Therefor e   th e   existence of judicial pardon strengthens the capacity of the 

